Sacramento County Grand Jury June 30, 2003

Elk Grove Unified School Digrict’s Failure
to Recognize Fiscal Irresponsbility
Prompting a Second Grand Jury
| nvestigation

| ssue

The 2001-2002 Grand Jury received a complaint filed by the Citizens of the Elk Grove Unified
School Digtrict for Responsible Planning aleging that the Elk Grove Unified School District
(EGUSD) failed to exercise prudent fiscal responsibility when it purchased the property now
designated as school site #8, located at the corner of Bond and Bradshaw Roads. The Grand Jury
reported their investigation findings on this case in their June 30, 2002 report, which is Attachment
1. EGUSD’s response to the Grand Jury report is Attachment 2. The 2002-2003 Grand Jury is
not satisfied with the response.

Method of Investigation

Review of 2001-2002 Grand Jury materials

Review of EGUSD’ s response to 2001-2002 Grand Jury report

Mestings with District Superintendent

Mesetings with origind complainants

Meeting with Deputy Attorney Genera

Meeting with Cdifornia Department of Education, School Facilities Planning Divison

Background and Facts

Facts uncovered by the 2001-2002 Grand Jury and published in their report dated June 30, 2002
are asfollows:

Staff of EGUSD did not follow set policies and procedures when selecting land for purchase
to construct schools.

EGUSD staff notified a select group of five agents (land developers/real estate brokers) that
EGUSD was looking to purchase land in a specific area for the construction of school site #3.

EGUSD staff did not engage in a search for sites, but rather relied on the agentsto find
available property to consider for purchase.
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One of the agents located a site that met the district’ s criteria and took an option to purchase
the property on March 27, 2000 from the original owner for $37,000 an acre. The property
had been advertised for sale for eighteen months with a large sign with the agent’s name
clearly posted. The site was less than a mile from EGUSD offices.

The agent notified EGUSD staff that he had located property they might be interested in, and
the staff recommended to the EGUSD Board of Education that the district purchase the
property soon after. On May 15, 2000 the board authorized the Assistant Superintendent to
conduct areview process preliminary to the property purchase.

An Assistant Superintendent ordered two appraisals of the property to be made by two
different agents. One established the value at $41,000 per acre and the other at $65,000 per
acre. EGUSD staff did not question the discrepancy in the two appraised values and agreed to
pay the higher price without further negotiations with the agent.

The EGUSD’ s response to the 2001-2002 Grand Jury report indicates that the district has failed to
recognize significant fiscal irregularities by their staff with regard to the purchase of this property.
They explain that they were constrained by numerous legal requirements and could not enter into
negotiations until preliminary items were completed. Granted, there are legal requirements that
must be adhered to. However, if the district staff had noticed the “For Sal€” sign on the property
themselves and not told the real estate agent of their intent to purchase land in the immediate area,
then the legal requirements would have likely taken place with the original owner and not the real
estate agent. Thisfact is significant because the original owner sold the property for $37,000 an
acre in March 2000. The original owner may have asked for more from the district six months
later, but it is doubtful that he would have sought $65,000 an acre, the amount that the real estate
agent was paid.

The EGUSD maintains that they were constrained by numerous regquirements from the California
Department of Education (CDE). The CDE does not determine land acquisition per se, but rather
the suitability of the land for educational purposes and safety requirements. However, the district
may negotiate an option on the property contingent upon final approva of the CDE. The EGUSD
did not place an option on the property. They could have “locked up” the property in February or
March 2000. They were not delayed by the California Department of Education’s rules and
procedures.

The EGUSD is correct that appraisals are required by the Office of Public School Construction,
an arm of the State Allocation Board. Only one appraisa is necessary, athough the school district
may request more. Since the district pays a significant portion of the construction cost, a
reasonable assumption is they would use the lowest appraisal, or ask for athird appraisal. Inthis
case, the highest appraisal was used. The EGUSD argues that a public agency must pay “fair
market value’ and judged the higher appraisal to be more redlistic. Thisis a specious argument.

By providing advance notice to an agent that the district was looking for property in the genera
areq, the didtrict gave the agent an advantage, and the district lost the opportunity to negotiate with
the original owner and purchase the property for alower price. The EGUSD staff demonstrated
negligence and fisca irrespongibility.
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Findings and Recommendations

The 2002-2003 Grand Jury concurs with the 2001-2002 Grand Jury findings and
recommendations. Further, the 2002-2003 Grand Jury finds that the actions taken to acquire the
subject property are sufficiently questionable that EGUSD should consider appropriate disciplinary
action.

Finding #1. The EGUSD gave insider information to areal estate agent which alowed the agent
to make a profit in excess of $2 million on school site #8.

Recommendation #la. The EGUSD should take immediate disciplinary action against
responsible staff.

Recommendation #1b. The Superintendent and Board of Education should provide oversight to
the staff responsible for the purchase of school sites.

Finding #2. The EGUSD failed its fiduciary responsibility to the taxpayers by paying $2.4 million
more than the fair market value for school site #8.

Recommendation #2a. The district should require staff members responsible for the purchase
of property, supplies, or servicesto sign afiduciary responsibility statement. District staff should
aso be accountable under the EGUSD conflict of interest policy.

Recommendation #2b. The district should develop policies and procedures for the purchase of
school sites that protect the financia interests of taxpayers.

Finding #3. The EGUSD failed to perform due diligence in the search for school site #8.

Recommendation #3. The district should require staff to do their own research on potentia
school sites and not rely sdely on agents and developers.

Finding #4. The EGUSD refuses to admit a mistake was made and to take responsibility for its
actions.

Recommendation #4. The digtrict should take responsbility for its actions and implement
policies and procedures to make sure this situation never happens again.
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TO THE CITIZENSIN THE ELK GROVE UNIFIED SCHOOL DISTRICT:

The Elk Grove Unified School Digtrict is accountable to you. Apparently they do not agree. The
Grand Jury can investigate, write a report, and receive an inadequate reply year after year. The
EGUSD can obfuscate, delay, and refuse to talk without a subpoena, hoping to drag out the
process long enough so that we will go away. This process cannot work for them if you, the good
citizensin the Elk Grove Unified School District, demand better leadership from your eected
officias.

Response Required

Penal Code Section 933.05 requiresthat specific responsesto both the findings and
recommendations contained in thisreport be submitted to the Presiding Judge of the
Sacramento Superior Court by September 30, 2003 from:

Board of Education, Elk Grove Unified School District
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Attachment 1

Elk Grove Unified School Digtrict Fails
Fiduciary Responsbilities

Reason for Investigation

The Grand Jury received a complaint aleging that the EIk Grove Unified School Didtrict paid more
than twice the fair market value for a property located at the intersection of Bond and Bradshaw
Roads.

Method of Investigation

Members of the Grand Jury interviewed the District Superintendent and members of his staff, the
Elk Grove Unified School District Board President, the complainants and other interested parties.
Because of the reluctance of some witnesses to appear before the Grand Jury and the sensitive
issues involved, the Grand Jury requested the assistance of the Attorney Genera's office.
Subpoenas were prepared and served, and on April 24, 2002, under questioning from a Deputy
Attorney General, sworn testimony was received from additional witnesses.

Background

The Elk Grove Unified School Digtrict (District) encompasses an area that includes the southern
portion of the City of Sacramento as well as the recently incorporated City of Elk Grove. The
City of Elk Grove has experienced phenomenal growth over the past decade, and for that reason
the Digtrict has had to construct new schools at a rapid pace.

A four year school congtruction bond measure was passed by the State of Californiain 1998.

During the first several months of 2000, the District attempted to purchase property for the
construction of a mega-school to be located in the area of Elk Grove Florin and Gerber Roads.
The District met with considerable resistance from residents who objected to a school in that area,
and decided to look for property elsewhere. In order to take full advantage of the bond issue the
District had to move quickly in purchasing an alternate site.
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Facts

One of the areas the District identified as a possible school site was in the vicinity of the
intersection of Bond and Bradshaw Roads. To locate available parcels of land in the area, the
District contacted severa well-known land developers/real estate brokers.

One land developer identified a 106 plus acre parcel that was for sale on the northwest corner of
Bond and Bradshaw Roads. The Grand Jury understands that neither the previous owner of this
land nor hisreal estate broker was aware of the Didtrict's interest in purchasing land in the area.
The land developer purchased the parcel of land for $4,000,000 (roughly $37,000 an acre).

Within days of entering into this purchase contract, the land developer informed the District that
he had property for sale at the corner of Bond and Bradshaw Roads. The District entered into
negotiations with the land developer for the purchase of this property.

Two independent appraisals were commisssioned by the Didtrict to determine the fair market
value of the land. Thefirst appraisal placed the vaue of the land at $4,350,000 (roughly $41,000
per acre). The second appraisal placed the value at $6,942,000 (roughly $65,000 an acre). Both
appraisers used the same standards, but differed as to which properties were to be compared.
Although the two appraisals differed greatly, Didtrict staff did not question the value set by the
second appraisal. The Grand Jury was told the difference between the two appraisals was
probably caused by the volatility of the real estate market during this time, July 2000.

According to testimony received by the Grand Jury, the District is required by law to base its sales
price negotiations on the appraised value of the land plus or minus 10%. The Grand Jury aso
learned the Didtrict had the opportunity to negotiate a price with the seller of the property based

on either appraisal. The District accepted the higher appraisal because it believed that it more
accurately reflected the market value of the land. The District purchased the property for
$6,928,400 (roughly $63,000 an acre).

The District admits that it was unaware the parcel had previously been for sale over ayear at
approximately $4,000,000. The Didtrict staff did not canvass the area looking for property for sale
but instead turned to a select group of real estate agents and land devel opers to locate desirable
property. District staff aso admitted that the original broker for this piece of property was not
among the group contacted. Had Didtrict staff members responsible for property acquisition
driven by the corner of the property, a short distance from District Headquarters, they would have
seen alarge broker's sign advertising the property. Also, had the Didtrict advertised its interest in
purchasing property in the area, the original broker for the property told the Grand Jury he would
have contacted the District.

Finding and Recommendation

Finding #1. District staff members exhibited a very careless attitude toward their fiscal

responsi bilities when negotiating the purchase of property. The Grand Jury aso concluded that
had the Digtrict been more diligent in its search for school property, it might have purchased the
property for aprice closer to the lower appraised value of $4,350,000. The Elk Grove Unified
School Digtrict failed in its fiduciary responsiblity to taxpayers in the purchase of property located
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at the intersection of Bond and Bradshaw Roads. Thisfailure resulted in aloss to taxpayers of
approximately $2.4 million.

Recommendation #1. The Elk Grove Unified School District should:

a develop forma policies and procedures for the purchase of school site property that
protect financial interests of the taxpayers and eliminate the appearance of favoritism
to any landowner, land developer or real estate agent;

b. publishin anewspaper of general record an official notice of any decision by the
District to establish a new school or seek a new site location. An offica notice should
aso be ddivered to the local Board of Redltors;

C. direct staff to use all available resources for the selection of property for school
construction including physical inspection of properties for sale within the area of
interest as well as Multiple Listing and newspaper ads.

Response Required

Penal Code Section 933.05 requiresthat specific responsesto both the finding and
recommendation contained in thisreport be submitted to the Presiding Judge of the
Sacramento Superior Court by September 30, 2002 from:

Board of Education, Elk Grove Unified School District

Thefollowing grand jurorsrecused themselves from any particpation in the
investigation, discussion, preparation editing or approval of thisreport:

Rhea Brunner
A. Michael Koewler
James M. Moose, Jr.

Jimmie E. Ward

The Grand Jury Advisor Judge also recused himself from providing legal advice on this
report.
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Attachment 2
BEST BEST & KRIEGER LLP

A CALIFORNIA LIMITED LIABILITY PARTNERSHIP INCLUDING

RIVERSIDE LAWYERS ONTARIO

(909) 686-1450 400 CAPITOL MALL, SUITE 1650 (909) 989-
8584

BBKLAW.COM

ORANGE COUNTY
(949) 263-2600

JAMES E. THOMPSON
JETHOMPSON@BBKLAW.COM

September 30, 2002

The Honorable Michad T. Garcia
Presiding Judge

Sacramento County Superior Court
720 Ninth Street, Dept. 47
Sacramento, CA 95814

Re:  Elk Grove Unified School District's Response to Finding and
Recommendation of Grand Jurv Report

Dear Judge Garcia

Transmitted herewith pursuant to sections 933-933.05 of the Penal Code isthe

Specific Response of the Elk Grove Unified School District to Fi nding and Recommendation
of Grand Jury Report.

==mes E. Thompson
.BEST BEST & KRIEGER LLP

JET:pIm
Enclosure

SACRAMENTOUET\ 2367
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Specific Response of Board of Education of EIk Grove Unified School
to Finding and Recommendation of Grand Jury Report

RESPONSE TO FINDING NO. 1:

The Elk Grove Unified School Didtrict asserts thet its acquidtion of the
Bond/Bradshaw ste (Site) was in the public interest and did not result in any waste or
unnecessary use of taxpayer dollars entrusted to the Didtrict. The price paid by the
Didtrict for the Site was based on aqudified, professond gppraisa of the fair market
vaue of the property. Due to procedures that the District wasfirst required by law to
follow, the Digtrict could not have purchased the property at a substantialy lower price.
Asareault, there was no loss to the taxpayers. This Digtrict has a history of sound fiscal
management and has been praised many timesin past years by the Grand Jury.

The assartion that the Didtrict paid more than twice the fair market vaue of the
Siteisnot true. The Didtrict was required by law to offer to pay the fair market vaue of
the property established at that time. The Digtrict's approved appraisa showed that the
fair market vaue of the property was $65,000 per acre in September 2000.

Any dleged "delay" in the Didtrict making an offer to purchase the property was

due to the Didtrict having to first follow numerous procedures required by law. It was not
due to any lack of diligence by Didtrict saff to discover the availability of the property;
nor did the Didtrict ddliberately choose to pay more than the appraised fair market vaue
of the property. In late February 2000, the Board made a decision to begin anew search
for aschool site. At that time, apparently the original owner listed the. Site for sdle at a
price of $45,000 per acre as documented by statements made by the broker who sold the
property on behdf of the origind owner. The sdler the Didtrict purchased the property
from later told the Didtrict that he purchased the land without an gppraisd. The Grand
Jury report asserted that it was purchased for $37,000 per acre. There was no way that
the Didrict could smply "tie the property up" at that price in February 2000 because the
Didtrict's Site selection process for this property had not begun, the necessary approvas
had not been obtained, and the required fair market value appraisal of the property had

not been determined.

Before offering to purchase the property, the Didtrict had to obtain approvals from
the Facilities Planning Division of the Cdifornia Department of Education, and the
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Department of Toxic Substances Control. In addition, under the California Environmental
Quality Act, the District was required to do a study to identify any potentially significant
environmental impacts, and to determine what measures could be taken to offset those
impacts. The site evaluation process required the District to hire consultants, conduct
physical inspections of the property, and prepare humerous environmental documents.
Also, before making an offer to purchase the property, the District was required to
appraise the property. The District is obligated by statute to assure that the property owner
is justly compensated based on a "highest and best use" vauation. In this instance, the
"highest and best use" was for Generad Plan Map Classification of "Low Density
Residential" (1-12 dwelling units per acre). All of these steps, except certification of the
Environmental Impact Report (EIR), had to be completed before the District's staff could
start the negotiations to buy this property for a school site

The Grand Jury ignored a basic premise of real estate purchases- it isthe seller,
not the buyer, who determines what price will be accepted for the property. In this
instance, the seller would only accept a price close to the highest appraised value.

Aninitial feasibility study of the Site was completed in May 2000, and staff made a
favorable finding regarding the feasibility of the Bond/Bradshaw site. After taking public
comments at a District Board meeting on May 15, 2000, the Board authorized staff to
begin the formal review process of the Site, which involved all of the steps described
above. Didtrict staff notified the owner of the Site that although the District was pursuing a
purchase of that property, the actual purchase could only take place after the District
concluded the necessary CEQA certification and California Department of Education
approvals. If the District decided to purchase the property, the amount offered would be
the Board approved appraisal of the fair market value. Two appraisal reports were
completed for the District by September 2000 utilizing current zone designation of AR-5
and General Plan Map Classification of "Low Density Residentia” (1-12 dwelling units
per acre). The Board of Education, in aregularly scheduled meeting, authorized District
staff to make an offer for the purchase of the property. Pursuant to Code, the offer isto be
no less than the approved apprai sed amount, and subject to the certification of an
Environmental Impact Report (EIR).

Although the Site may have been available for sale to the public in February 2000,
the District had not completed the mandatory site selection steps, environmental review,
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or appraisal process. There was no legd way that the Digtrict could have smply purchased the property
for a school Ste at that time. Although the Didtrict Staff proceeded swiftly, they could not complete dl
seps necessary to begin negotiations for the purchase of the Site at its far market vaue until
September 18, 2000. By that time, the fair market value appraisal of the property a "highest and best
use" was $65,000 per acre. For the reasons stated above, the Digtrict disagrees with Finding No. 1.

RESPONSE TO RECOMMENDATION NO. 1:

The Board of Education will continue to routindy examine its procedures and practices on
building future schooals, including school ste acquisitions. The Didrict was aready in the process of the
review before the Grand Jury investigation and will continue to examine its process in the future.

Response to Recommendation No. 1(a):

The Didrict believes that it has implemented this Recommendation. The Didtrict believesthat it
can further carry out Recommendation No. 1 through (1) continued compliance with State laws with
respect to public acquistions, and (2) broadening its procedures related to the Grand Jury's
Recommendation Nos. 1(b) and 1(c).

Response to Recommendation No. 1(b):

The Didrict will broaden its current notification procedures, beginning with the next occason
in which the Didrict's Board of Education decides to establish a new school or seek, through
purchase, a new ste location not within a pending or approved subdivison

Response to Recommendation No. 1(c):
The Didrict will broaden its current selection procedures, beginning with the next occason in

which the Digtrict's Board of Education decides to establish a new school or seek, through purchase,
anew dte location not within a pending or gpproved subdivision.
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Re: Elk Grove Unified School District's Response to Findinand
Recommendation of Grand Jury Report

CERTIHCATE OF SERVICE

| declare that | am employed in the County of Sacramento, California. | am over the
age of eighteen years and not a party to the within action. My business address is c/o Best
Best & Krieger LLP, 400 Capitol Mall, Suite 1650, Sacramento, California 95814. On
September 27, 2002, | caused to be served the within:

SPECIFIC RESPONSE OF THE ELK GROVE UNIFED
SCHOOL DISTRICT TO FINDING AND RECOMMENDATION
OF GRAND JURY REPORT

on the following persons:

The Honorable Michael T. Garcia Presiding Judge
Sacramento County Superior Court 720 Ninth Street, Dept. 47 Sacramento, CA 95814

[X] By causing atrue copy thereof to be delivered to the party or parties at the
address(es) listed below, by and/or through the services of Capitol Mall Courier
Services.

and on

Clerk, Board of Education

Elk Grove Unified School District 9510 Elk Grove-Florin Road
Elk Grove, CA 95624

[X] (BY MAIL) I caused such envelope with postage thereon fully prepaid to be placed
in the United States mail at Sacramento, California. | am familiar with my
company's practice whereby the mail, after being placed in adesignated areg, is
given the appropriate postage and is deposited in aU.S. mail box in Sacramento,
Cdlifornia, in the ordinary course of business.

| declare under penalty of perjury under the laws of the State of Californiathat the
foregoing istrue and correct. Executed on September 30, 2002, at Sacramento, California

e

DEBBIE A. PRIOR
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